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SUBMISSION TO THE 2008/09 DCC DRAFT ANNUAL PLAN

RUSSELL GARBUTT

This submission is my personal views on an area identified in the 2008/9 DCC
Annual Plan.

INTRODUCTION AND SUMMARY

I did consider the worth of making this submission based upon my observations of the
process at the DCC LTCCP submissions, but I feel that at least by making a
submission I could say that I did participate in the democratic process.

While the consultative process is enshrined in law, I would be very interested to read
the statistics from the various DCC consultative processes that show the acceptance
rate by the DCC in terms of the submissions received in both the Long Term and the
Draft Annual Plan processes.

My submission is, what I hope is, a reasoned and prudent examination of some of the
events and decisions that have occurred in connection with what has become known
as the Awatea Street Stadium.

It is my belief that I can clearly show by examination of the processes and decisions
that have been taken thus far that this project is neither a prudent investment into the
future of the City nor a facility that is required in the foreseeable future, but rather that
it will become a financial burden on both current and future ratepayers.  It is also my
belief that I can show that much of the information pertaining to the complex
arrangements around this proposed stadium that exist between the CST, the ORFU,
the ORC, the CTO and the DCC that should be in the public arena, has been, and
continues to be unavailable.  The result of this unavailability is at best seen as
suspicious and has led to the wide-spread public perception that no matter what
evidence is presented to the Council that a predetermined course will be taken.

I also submit that the Council and possibly officers of the DCC could be held
accountable for decisions that can be shown to have been imprudent or irresponsible.
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AWATEA STREET STADIUM

I have previously made a submission on this issue at the time of the DCC LTCCP and
all of my underlying arguments presented at that time are still valid.  Councillors may
wish to read this submission to gain some philosophical understanding of my position
on the matter.

However since that time there have been significant decisions that have occurred and
some of them are of grave concern.

I preface this part of my submission with a statement that I have not been able to
access some of the necessary documentation that I believe I should have been able to
in order to make as full as submission as I would have preferred.  The Office of the
Ombudsman has been helpful in ensuring that some of the necessary material has
been released by the DCC, but it is clear that the DCC chooses to declare that much of
the material that I feel should be in the public arena – particularly when the public
have paid for that information – remains only accessible to a few.

Council Responsibility

The DCC Councillors are subject to a variety of measures to ensure that they
individually or collectively act in a responsible manner.  In particular contained
within the Local Government Act 2002, it is stated in Clause 101 that:

101 Financial management
• (1) A local authority must manage its revenues, expenses, assets, liabilities,

investments, and general financial dealings prudently and in a manner that
promotes the current and future interests of the community.
(2) A local authority must make adequate and effective provision in its long-
term council community plan and in its annual plan (where applicable) to
meet the expenditure needs of the local authority identified in that long-term
council community plan and annual plan.
(3) The funding needs of the local authority must be met from those sources
that the local authority determines to be appropriate, following consideration
of,—

o (a) in relation to each activity to be funded,—
 (i) the community outcomes to which the activity primarily

contributes; and
 (ii) the distribution of benefits between the community as a

whole, any identifiable part of the community, and individuals;
and

 (iii) the period in or over which those benefits are expected to
occur; and

 (iv) the extent to which the actions or inaction of particular
individuals or a group contribute to the need to undertake the
activity; and

 (v) the costs and benefits, including consequences for
transparency and accountability, of funding the activity
distinctly from other activities; and
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o (b) the overall impact of any allocation of liability for revenue needs
on the current and future social, economic, environmental, and
cultural well-being of the community.

I would submit that the requirements of this Clause may be able to be shown
upon investigation not be have been met.

If this could be shown then it is clear from Clause 254 of the Act that the Minister can
act to mitigate the decisions of a Local Body.

254 Minister may appoint review authority
• (1) If the Minister considers that 1 or more of the grounds in subsection (2)

exist, the Minister may, by notice in the Gazette, appoint a review authority to
review, consider, and report on the performance of a local authority, either
generally or in respect of any particular matter specified in the notice.
(2) The grounds are that—

o (a) there has been a significant or persistent failure by the local
authority to meet its obligations under this Act or any other enactment;
or

o (b) there has been significant and identifiable mismanagement of the
resources of the local authority; or

o (c) there is a significant and identifiable deficiency in the management
or decision-making processes of the local authority.

(3) The Minister must send to the local authority a copy of a notice published
under subsection (1).
(4) Part 1 of Schedule 15 applies to the review authority and the review.

I would submit that it is possible that the DCC could have laid themselves open
to action by the Minister to appoint a review authority based upon the quality of
the decisions of the Council with regard to the prudent management of the
resources and finances of the DCC.

But more importantly, the members of a Local Authority can be personally liable for
the quality of their decisions.  Clause 46 spells this out.

46 Members of local authority liable for loss
• (1) If the Auditor-General has made a report on a loss to a local authority

under section 44, then, without limiting any other person's liability for the
loss, the loss is recoverable as a debt due to the Crown from each member of
the local authority jointly and severally.
(2) If the members of the local authority or any other person or persons do not
pay the amount of the loss to the Crown or the local authority within a
reasonable time, the Crown may commence proceedings to recover the loss
from any or all of those members.
(3) Any amount recovered by the Crown under subsection (2), less all costs
incurred by the Crown in respect of the recovery, must be paid by the Crown
to the local authority concerned.
(4) It is a defence to any proceedings under subsection (2) if the defendant
proves that the act or failure to act resulting in the loss occurred—

o (a) without the defendant's knowledge; or
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o (b) with the defendant's knowledge but against the defendant's protest
made at or before the time when the loss occurred; or

o (c) contrary to the manner in which the defendant voted on the issue at
a meeting of the local authority; or

o (d) in circumstances where, although being a party to the act or failure
to act, the defendant acted in good faith and in reliance on reports,
statements, financial data, or other information prepared or supplied,
or on professional or expert advice given, by any of the following
persons:

 (i) an employee of the local authority whom the defendant
believed on reasonable grounds to be reliable and competent in
relation to the matters concerned:

 (ii) a professional adviser or expert in relation to matters that
the defendant believed on reasonable grounds to be within the
person's professional or expert competence.

I would submit that if it could be shown that the  Councillors of the DCC have
had full independent reviews of this project which were able to be written
without pressures on time, or without any relevant information not being
supplied to the authors of those reports, and those reports were not given due
weight or consideration, that Councillors could be shown to have not acted in a
prudent or responsible manner.
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Background

This project had its genesis with the approach by the Otago Rugby Football Union
(ORFU) to the DCC and the Otago Regional Council (ORC) to finance the ORFU to
undertake what it saw as necessary upgrades to continue to stage professional rugby
matches at Carisbrook.  The history of these approaches are contained on page 134 of
the last DCC LTCCP document.  Behind this approach by the ORFU was the fact that
this organisation was under severe financial pressures.  They owed the DCC $2
million and the Bank of New Zealand some $4 million.

As a result of these approaches, and bearing in mind the inability of the ORFU to
work in a cooperative manner with the other major user of the ground, the Otago
Cricket Association, an ad hoc body called the Carisbrook Working Party (CWP) was
established to investigate ways in which the expectations of the ORFU and the NZRU
could be met.  The CWP was funded by the DCC, the ORC, the Community Trust of
Otago (CTO) and a minor contribution by the ORFU.

The main result of the work of the CWP was a community survey that showed that
only 22% of those surveyed supported the concept of a new stadium.

The CWP decided prior to October, 2005, that they should disband, but before this
happened the Chair, Jim Harland, made some recommendations to the DCC at a
meeting of the Economic and Development Committee of the DCC on the 4th

October, 2005.

While I have been unsuccessful at getting all of the minutes of this meeting released,
the Office of the Ombudsman did intervene on my behalf after a blanket refusal by
the CEO, Jim Harland, to release any information.

At that meeting Mr Harland, as Chair of the Carisbrook Working Party, reported that
this ad hoc group had commissioned design options, got cost estimates for those
options, developed a business plan and a draft Trust Deed for a new Trust and had
approached Mr Farry to Chair the new Trust.  Mr Harland’s Working Party had some
recommendations to make on the state of the ORFU loan of $2m but because of the
DCC’s refusal to release the appropriate paragraph from the minutes despite the
approaches from the Ombudsman, it is hard to definitive on the matter.  However it is
clear from the concerns raised by a number of Councillors present that they were
uncomfortable at the two matters being linked.

Suffice to say that subsequent to this meeting, Mr Farry was assuring people that he
briefed that the DCC loan to the ORFU loan would be “written off”.  That was
conveyed to me at a meeting I had with Mr Farry on the 14th July, 2006.
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Activities of the Carisbrook Stadium Trust

The Carisbrook Stadium Trust (CST) as is shown above, was the result of decisions
made by the ad hoc CWP.

It is not clear how much of the draft Trust Deed that the CWP had drawn up was
adopted by the new CST, but the legal document that is in place is the Trust Deed of
the Carisbrook Stadium Trust.

For those Councillors who are not familiar with the document, it is appended to this
submission and is worth a very close look in mind of the requirements placed upon
Councillors by the Local Government Act. The members of the CST do have some
interesting conflicts of interest, but the Trust Deed itself makes it clear that such
conflicts are acceptable.

One of the first activities of the CST was a public function held at the Southern Cross
Casino where Mr Malcolm Farry announced the concept of the new stadium.  Those
present were given a piece of card shaped as a rugby ball that enticed us to “Embrace
the Vision”.  The vision was an oval stadium, unroofed, but clearly designed to stage
rugby events.  Mr Farry announced that the “vision” would be built in time for the
World Cup 2011 and despite the reservations of his other group members he declared
that it would be a roofed stadium.

The “vision” has altered significantly over the time that this proposal has been active
and indeed it continues to alter significantly the longer it goes on.  It has gone from a
project where rugby was clearly stated as the prime purpose with the “vision” of
World Cup Rugby contests being held to “nothing about rugby but rather a University
of Otago project.”
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Uses of the Proposed Stadium

The original concept of cricket being a user of the proposed stadium has vanished
with the evolving design of the stadium.

Suffice to say that the only identified user of the stadium is professional rugby.

Despite all of the “possible” other uses of the stadium, there is not one that has been
able to be identified by Price Waterhouse Cooper.  Indeed, this company finds it
necessary to stress in their report that they believe the revenue forecasts provided by
the CST to be “less than conservative”.  It has become clear that many of the “users”
were never consulted before reading that they would be participating in the financial
input to the stadium.

The base and primary user of the proposed stadium remains as professional rugby and
Councillors should be reminded of the numerous reports of attendances at such
matches.  It is not possible to source recent attendance figures at Carisbrook owing to
“commercial sensitivity” but suffice to say that the last match at Carisbrook on the
11th April was reported by the ODT to be have been played in “a sparsely populated
stadium” while the game before that was played in “an empty stadium”.  The radio
commentator has made the observation that there appeared to be “more people on the
field than were in the stands”.

It is entirely feasible that the Highlanders franchise will be lost within the
reorganisation of the financial structure of the NZRU and this would mean that the
primary source of funding for the stadium will disappear from the balance sheet of the
stadium.

I submit that the anticipated revenue from the Stadium relies almost entirely on the
income derived from a commercial organisation that is technically in default and
may cease to exist in the foreseeable future.  Such reliance is not a good
commercial decision and could not be described as prudent.
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Independent assessments of the Project

As part of the decision making process of this project, the DCC made some decisions
in June of 2007.

One of the resolutions passed at that time was Resolution 8 which read as follows:

“That as soon as practicable, a group is formed comprising appointees of the CST
and at least two Council appointees (to be appointed by the Mayor and Chief
Executive) with experience of large construction projects, to report six weekly to the
Finance and Strategy Committee”.

This resolution was never put into place and was neither rescinded or amended.

Mr Harland informed me in March of this year that it had taken “some time for the
DCC to find someone with the necessary skills and scope of experience” to provide
the DCC with the required quality information.  This was an astonishing statement as
he was aware that Davis Langdon was competent, highly skilled, and internationally
recognised.

Mr Harland then told me by telephone (later confirmed by email), that because the
original resolution was not pre-drafted, after the meeting the Resolution was discussed
with some Councillors and the CST and it was decided that it would not be helpful for
the development process for the resolution to be complied with as it had been written.

Mr Harland then altered things again in a letter of the 27th March when he said that all
Councillors were aware of this change in plans, but that in particular it was discussed
with both Mayor Chin and Cr Syd Brown.  There was no explanation as to why the
procedure of the Council had been bypassed.  No-one bothered to amend or rescind
the Resolution.

Even more puzzling is a statement in the CST report presented to the March 17th,
2008 meeting where it is stated that the peer reviewers “have worked with CST’s
consultants for a number of months.”

It is clear therefore that the DCC did have an opportunity to gather independent
information on the project costings since June, 2007 but chose, despite passing a
Resolution that would have enabled this to happen, not to do so.

However in March of this year, Davis Langdon was contracted for a period between
the 20th February and the 10th March.  In this time they were supposed to provide a
complete peer review of all of the areas that had been identified as requiring review,
contact all necessary persons and companies, undertake their review and write the
results.  A formidable task that could have been an on-going process since June the
previous year.

Just why the DCC thought that it was better to do a peer review in 3 weeks when it
could have been an on-going process for 8 months can only be speculated upon, but it
was certainly advantageous to the CST.



9

But despite the almost impossible position they were placed in, and despite not being
supplied with necessary documentation by the CST, Davis Langdon were promptly
able to point out the long list of “exclusions”.  We should all now be familiar with
their concerns and reservations.  Included in those reservations are:

• Doubts about the turf growing capability
• Doubts about the maintenance regime because of the changes of design of the

roof
• Doubts about the costings of the ETFE roofing and installation
• Doubts about the budget that pertain to the SH88 realignment
• Doubts about any additional funding from the DCC
• Doubts about the projected operational budgets
• Doubts about items such as kitchen fitouts that have not been adjusted in terms

of operational revenues
• Doubts about the exclusion of depreciation
• Doubts about the exclusion of interest payments
• Doubts about cash flow
• Concern over the failure of the CST to provide essential documentation.

In addition to the above, Davis Langdon lists 30 exclusions that they have been able
to identify – the CST response to most of these is to either ignore them, say that they
are the responsibility of the DCC or the ORC or someone else.

It is indicative perhaps that on making email enquiries of the ability of Davis Langdon
to undertake a review of this complexity in this time, the company could not answer
any enquiries of any type because of a confidentiality clause in their contract with the
DCC.  All enquiries were referred to Athol Stephens, CFO of the DCC.

The questions asked of Davis Langdon were certainly not controversial.  The email
read as follows:

Dear Paul

I am intending to write a submission to the Dunedin City Council on their 2008/9
Draft Annual Plan and as part of that process I have been given a copy of the
censored Davis Langdon report to the DCC and I am curious about a number of
issues that I hope you can help me with.

My understanding is that Davis Langdon were well known to the DCC last year and
that you had provided some figures on potential building costs of the proposed
stadium at an early stage.

Last year, on the 11th June, the DCC passed a resolution (Resolution 8) requiring
them to form a group consisting of at least two people with the necessary experience
and skills to report back to the Finance and Strategy committee of the Council every 6
weeks.  The group were to be formed as soon as practicable.

I became aware at the end of last year that the group had not been formed and I
enquired from the DCC as to why it had not.
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The answer I received back was that it had taken some time for the DCC to identify
those people but that your company had been contracted to undertake that role.

From the paperwork I was supplied, it seems that the contract for your services was
for a period of about 3 weeks – the 20th February to the 10th March.

After reading your report it seems that you are saying that there were many issues
that you simply didn’t have time to fully investigate.

I would be grateful if you could comment on the following specific points.

1 Is Davis Langdon a company that has the necessary skills and experience
to provide a local authority such as the DCC with an independent and
accurate assessment of a project of this type and magnitude?

2 Was Davis Langdon involved in any discussions with the DCC or the
Carisbrook Stadium Trust between the 11th June, 2007 and the
commencement of the contract that started on the 20th February, 2008?

3 Do you believe that your company could have supplied the DCC with on-
going input and assessments during the period from June, 2007 until
March, 2008?

4 If so, do you believe that such involvement would have been able to
provide the DCC with a better quality of on-going assessment between
June, 2007 and March, 2008?

5 Is it your view that the term of the contract between February and March,
2008 was sufficient to fully investigate this project?

6 If not, what other aspects would you have investigated?
7 Can you expand on your concerns of the items of the project that have

been excluded in terms of costings?
8 Is it your view that the parts of your report that have been deleted from

public scrutiny have been done so purely because it could affect
commercial activities bearing in mind that the project is designed to be
completed on an agreed maximum price basis?

9 What other stadiums of this type have been built either in New Zealand or
overseas in recent years and what has been their cost on a “per seat”
basis?

I look forward to receiving your reply.

Yours sincerely

Russell Garbutt
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I asked Mr Athol Stephens to respond to these enquires and eventually received a
reply from Nina Darling of the DCC who replied as follows:

1 Yes - the company has direct, comparable experience with Manukau City
and came recommended because of that experience. If Council had been of
a contrary view Davis Langdon would not have been appointed.

2 Yes - The discussions were about their potential role and the scope of it.
3 This is a request for conjecture, not a request for information.
4 No response
5 The Council was of a view that it was sufficient and Davis Langdon

accepted the contract/job.
6 No response.
7 The Council is not in a position to comment on any views Davis Langdon

might have in addition to what is already in the public domain as this is a
request for conjecture and not a request for information.

8 The Council is of the view that release of the deleted information would be
likely to unreasonably prejudice the commercial position of the Council
and Stadium Trust and that the release of the information would be likely
to prejudice or disadvantage negotiations.

9 Per seat comparisons have been made in previously released documents
based on comparisons with stadia such as Westpac and the AMI stadium
in Christchurch.  We also understand the CST has benchmarked to
overseas stadia as well, but in the timeframe we have not got any
additional information from them.  We suggest you contact their CEO
should you wish to follow this specific area up directly.  Darren Burdon
can be contacted on 479 2823.

Councillors may care to ponder on why the DCC and the CST are unhelpful in
responding to a simple request as to whether Davis Langdon were available for
consultation between June of last year and March of this year, and whether that period
of consultation could have supplied a better quality report than the one that Davis
Langdon had to provide within a 3 week period.

Councillors may also wonder just why Council staff don’t know the up-to-date per
seat comparisons with a range of stadia.  I submitted in my previous submission to the
LT CCP that a range of unroofed stadia built in recent years cost just on $10,000 per
seat.  That figure has now increased because of increases in the cost of steel and other
construction materials.  The maths is simple to do to find out the minimum
construction cost of a stadia and most people can therefore add on the price of a roof,
the realignment of a State Highway and some extensive foundations.

I submit therefore that while the information and assessments supplied on the
project by Davis Langdon are sufficient in themselves to cause the project to be
terminated, their peer review is not complete and should be completed as a matter of
urgency based upon accepted methodologies for such peer reviews.   I further
submit that the processes followed by Council and Council staff after the June 2007
meeting led to the peer review process to be compressed and unable to be completed
to the standard expected in a project of this size and complexity.
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What is the Project?

It should be plain what the DCC expect to be built and what the cost of building is to
be.  It is not, and why it is not is that there doesn’t appear to be a written specification
from the DCC what they expect as the major financial contributor.  It appears that the
DCC has no agreed idea what the stadium will look like, what it will contain, and
what it will cost.  A home builder proceeding on this basis would be labelled
incompetent and irresponsible.  Certainly this arrangement can not be considered as
prudent as is required by the Local Government Act.

This rather loose arrangement between the CST and the DCC allows a huge amount
of flexibility between what is potentially provided and what it will realistically cost.

The CST have assured the public that the final cost will be $188 million.  “Not a cent
more” has been the quote by Mr Farry.

But because there is no specification document, Mr Farry is not obliged to provide an
agreed building for this sum.  He is able to adjust the product to meet the budget.
Examples of this include all of the exemptions, and increasingly, the decisions not to
fit out kitchens, bars, broadcasting facilities, turnstiles, scoreboards etc listed in the
Davis Langdon document.

The cost of land acquisition is but one example of the attempts by the CST to place
cost overruns from one part of the budget to areas that they believe they are able to
provide less than are published.  The original budget of $20m has already got a cost
overrun of 75% and is unable to be covered by any form of contingencies.  The cost
of land acquisition for the necessary SH88 diversion is simply ignored.

I submit that there is no formal arrangement that enables the DCC and other
potential funding agencies to know what the project consists of.
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Other Financial Considerations

It is interesting to note that in all of the paperwork there has been no definitive
statement from DCHL as to its ability to sustain the level of borrowing forecast in all
of the Annual Plan documentation while continuing to meet the expected dividend
payments to the DCC to mitigate the effects of rate rises.

Would the Council be prepared to ask the General Manager and the Chairman of
DCHL for such an assurance?  Without these assurances the silence from DCHL
would lead to the assumption that by not making comment on the fiscally imprudent
decisions they can avoid any responsibility for the consequences of those decisions.
Inaction is no defence for imprudence or accountability.

I submit that it is financially imprudent to embark upon expenditure of this magnitude
when there are other forecastable priorities.

It is clear that the erosion problems of Middle Beach are potentially very large indeed.
The fact that the replenishment of coastal material from historical landslips can no
longer be relied upon because of the dams at Clyde and Roxburgh, is a major concern.
Historically this material supplied a coastal defence from southerly storms.  Various
recent references can be found on this subject on the ORC website and recent
publications.

There are a number of other issues that surround the other identified financial
contributors to this project in the Draft Annual Plan.

It has already been agreed by the Otago Regional Council what their contribution will
be.  It doesn’t seem to matter that nowhere can it be shown within the aims and
objectives of the ORC where the building of stadia for professional sport is a priority.
What is the point of the ORC undertaking a public consultation process?
Realistically, there is none.  It is, as far as the proponents of this project, a done deal.
Witness the contingent of proponents of the stadium who decided to influence the
new Waitaki Council in a visiting delegation at the first opportunity.

Also a done deal is the arrangement with the Community Trust of Otago.  I don’t
understand what process the CTO can follow when it can guarantee huge payments to
a project over a 4 year period.  Future Boards of the CTO can not be held to decisions
of previous Boards.

The CST has already had a large amount of time to identify just where it intends
raising $45.5m of private funding ready to be used during the construction phase.  It
hasn’t done so and realistically it looks like an unattainable goal.  It also appears that
it is clinging to the vain hope that the Government will supply funding to the project.
The clearest of signals has been given that this simply won’t happen and neither will
the Government assist with any funding for the realignment of SH88.

It is also clear that the NZRU will not provide funding.  It has made its short term
goals of revenue gathering clear when it announced that the next Bledisloe Cup match
will be held in Hong Kong.  The likelihood of a fixture in Dunedin is now less than
remote.
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The City is obliged to align outcomes of any project with the broad requirements of a
local authority.  While on Page 14 of the Draft Annual Plan the authors of the
document attempt to do this with the Awatea Street stadium, it is fair to say that the
alignments simply don’t stack up.

It is my concluding contention and submission that the Awatea Street Stadium
project should be deleted from the 2008/9 DCC Draft Annual Plan.


