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Introduction 

 
This submission is restricted entirely to the issue above - Can the Councillors who 
vote to include a large roofed stadium in the 2008/9 Annual Plan be held legally 
responsible for any adverse consequences of this activity? 
 
The submission is divided into four parts.  The first part comprises a general 
introduction to the issue.  The second part argues that the Stadium Proposal has the 
potential to lead to a financial disaster of a scale that would seriously destabilise this 
City.  The third part argues that, if such a disaster occurs, certain aspects of the 
transactions that have led up to the inclusion of the Stadium in the annual plan may 
well cause Councillors who vote for it to incur personal financial liabilities with 
regard to this disruption, under the Local Government Act 20021.   The submission 
then ends with a short conclusion. 
 
In this submission, the following points will be argued: 
 
1 -  The actual cost of the proposed Stadium will in excess of $400 
            million. 
2 -  The current Deed of Trust of the Carisbrook Stadium Trust, and the Council’s 

ongoing practice of conducting its transactions with the Trust by general 
funding resolutions without subsequent formal oversight rather than by 
specific contracts, will ensure that the Stadium will effectively become the 
private property of the small group of private individuals who comprise the 
Settlors of the Carisbrook Stadium Trust.  If the Trust fails to build the 
Stadium, then any public moneys and residual assets that remain as a 
consequence of failing to build it will have the same status.  

 
The CEO of the DCC noted on page 12 of his report on the Stadium proposal that a 
cost overrun of only 22 million dollars would exceed the DCC’s capacity to continue 
funding construction by a combination of aggressively milking income from, and 
loading debt into, Dunedin City Holding (DCHL) Ltd.2  The submission uses this 

                                                 
1 The two sections of this Act that are most pertinent to this submission are reproduced in Appendix 1 
2 It is my understanding that Mr. Paul Hudson, who is a City Councillor has declined to vote on the 
Stadium issue, citing conflict of interest due to his position as Chair of DCHL, the major source of 
funds for it.  As DCHL is wholly owned by the DCC which is itself a public body, a conflict of interest 
cannot actually occur – as Mr. Hudson has no interests in either of them. – unless he is paid a bonus or 
other remuneration related to either organisation’s performance or income.  However a conflict of legal 
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observation and the three points above to draw five conclusions with respect to the 
nature of likely final outcomes of approving this project: 
 
1 -  The Stadium will never be completed - or even come close to it. 
2 -  The structure will therefore be incapable of generating significant commercial 

revenue, net economic benefit or any other type of public utility. 
3 -  As a direct consequence of this failure, a net transfer of some $200 million 

will be made from the ratepayers of this City/Region to a small group of 
private individuals and organisations involved in activities that will have 
generated no identifiable benefit for these ratepayers. 

4 -  The nature of the transfers, and the characteristics of the recipients, would 
make this transfer irreversible, and the retrieval of any residual assets 
impossible. 

5 -  These events, coupled with the requirements outlined under the local 
Government Act 2002, will cause Councillors who voted to include The 
Stadium in the 2008/9 Annual Plan to become jointly and severally liable for 
these irretrievably transferred public funds on the basis that the transfer was 
unlawful.   

 
City Councillors have awesome powers - Most notably they have the power to levy 
rates, one of the last taxes left in our society that is totally unrelated to a citizen’s 
capacity to pay it.  However, with awesome power comes great responsibility.  
Ideally, this great responsibility should be carried by councillors in their individual 
conscience and conduct, but if these fail, then provisions do exist under the Local 
Government Act 2002 to make it an individual financial responsibility for Councillors 
in law. 
 
A history of overspending and a high debt load has left the DCC in a fragile financial 
state.  The irretrievable loss of a further 200 million dollars under the circumstances 
outlined above would cause severe disruption and hardship to this community – to the 
degree that it might well come to the attention of the relevant national authorities.  In 
the case of severe hardship to the more vulnerable citizens within the community or 
actual insolvency of the DCC, the action may well be the appointment, by the 
Minister, of a Review Authority under Section 254 of the Local Government Act 
2002.  This could well be followed by the appointment of a Commissioner under 
Section 255 of the same Act.    

                                                                                                                                            
responsibility may well apply to him in the current circumstances.  Mr Hudson’s decision not to vote 
may be justified, because, as the Chair of the Board of DCHL Ltd. his activities, and any personal 
liabilities that may arise as a consequence of them, would be dealt with under the Companies Act – 
which is  much more tightly defined than the Local Government Act in these areas.   Under the 
Companies Act his responsibilities to prudently discharge his duties as a director of this registered plc. 
would almost certainly require him to reject the proposal – or at the very least the proposed funding 
requirement via DCHL Ltd. which is essential to it.  The proposed milking of DCHL that associated 
with the funding of the Stadium is so vicious (and so unpredictable in terms of DCHL’s capital 
expenditure reduction and borrowing requirements over a long period of time) that voting for it would 
almost certainly lay him open to legal action if DCHL’s sole shareholder (the DCC) suffered harm as a 
result of it – perverse though this possibility is.  Mr. Hudson’s decision not to vote on this issue is 
therefore noteworthy.  However, abstention does not get him off the hook vis-a-vis the Local 
Government Act, which requires a vote contrary to an action as a defence against liability for it.  As an 
abstention is not contrary to anything, Mr..Hudson’s situation therefore remains complex – unless of 
course he votes against the Stadium in the Annual Plan adoption process, in which case all his horrible 
conundrums promptly go away.  – I shall observe his decisions with interest! 
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The review would almost certainly include an investigation of the events that caused 
these unwelcome problems for Central Government – The Review Authority has 
several specific powers outlined in the Act that are intended to facilitate its activities 
in the face of reluctant participants in the investigation process.  Documentary 
deletions of the basis of ‘commercial sensitivity’ for instance - so ubiquitous and 
effective at the moment - would receive short shrift from such a body.   It is also 
likely that tempers both locally and nationally would be running quite high by this 
point in time – and any accessible target of retribution would be gratefully seized 
upon.  It is the contention of this submission that the Councillors who voted for this 
proposal could find themselves held jointly and severally financially liable for these 
losses under Section 44 ‘a’ (unlawful expenditure) and ‘d’ (unlawful non-collection) 
of the Local Government Act 2002 by an appointed Review Authority or other 
competent party.    
 
Such a case, if brought, could spell personal and financial ruin for all the councillors 
involved.  The first objective of this submission is to make some of the less 
committed councillors think about this possibility very carefully before deploying 
their votes.  Section 46 of the Local Government Act 2002 lays out some defences 
that those Councillors who persist in supporting this proposal may use to avoid 
financial liability.  The second objective of this formal submission is to remove some 
of the defences involving ‘ignorance’ (46.4.a) and accepting professional advice in 
good faith (46.4.d) that might be used by these individuals at some future point in 
time, by explaining exactly how and why these liabilities may be incurred, and by 
resting on the public record as a document that all these Councillors should have read 
as one of their required duties of office.   
 
Just to make extra sure, I intend to present this submission in person as part of the 
formal process surrounding the adoption of the 2008/9 Annual Plan. 
 
 

A review of the likely outcomes for the DCC of constructing the Stadium 

 
The Council will always be dealing with a situation where there are more potential 
uses for its capital than there is capital (or prudent borrowing capacity) available.   
The Council has to therefore carefully prioritise its capital spending options in order 
to achieve the maximum benefit to the community for the capital that is expended.  
Ever since the ‘vision’ for this Stadium was first outlined by Mr. Malcolm Farry, the 
process of establishing whether this Stadium represents a good capital investment 
target or not for the Council has been bedevilled by a lack of focus, definition – and 
especially perspective.  This part of the submission concentrates on a single 
perspective – With regard to the Stadium proposal, does the documentation submitted 
by the CST, coupled with the opinions of the reviewers and the CEO of the DCC, 
form an adequate justification for the Council to accept the CST’s professional advice 
in good faith and to authorise the release of funds that are administered in trust by the 
Dunedin City Council on behalf of its citizens? 
 
As a member of Faculty at the Business School at the University of Otago, I teach a 
number of graduate and professional courses that involve the preparation of research 
and reports that deal with the issue of capital expenditure planning.    This involves 
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keeping abreast of best practice in the area, and using this knowledge to advise my 
students and to assess the quality of their work.  I was therefore keenly interested in 
the report submitted to the DCC by the Carisbrook Stadium Trust to support the 
meetings that took place on March 17th last.  Firstly because I have had an interest in 
this particular project, and secondly because at $10,000,000 plus, it would be the 
single most expensive feasibility analysis report that I have ever handled. 
 
Given the resources already committed to it by the DCC, my expectation was that the 
report would contain considerable detail under the following ten headings.  I have 
appended my comments with regard to my expectations in italics under each of them: 
 
1 -  A detailed analysis, backed up by extensive market research, of the various 

revenue streams that this multi-purpose facility would tap into.  This analysis 
would include level of revenues and sustainability out to the end of any debt 
obligation incurred by constructing the facility. 

 
The financial analysis is fragmentary, due to multiple deletions – presumably on the 

basis of ‘sensitivity’. However the ‘risk payload’ of any such analysis is largely 

contained within the revenue related assumptions that drive it. The research that 

would normally allow some form of confidence limits to be attached to these 

assumptions appears to be non existent.  It is notable that the PWC peer review 

simply refers to forecasts that are not conservative – not the quality of any particular 

part of the research and analysis process that would normally support such forecasts. 

 
2 -  An analysis of the facilities, that would have to be available within the 

Stadium to support these revenue streams - backed by extensive channel 
participant interview research to confirm these assumptions, 

 
No such analysis or research is included.  

 
3 -  A detailed analysis as to how, and to what degree, catering to these activities 

would deliver long-term benefits to the wider community. 
 
No such analysis or research is included.  

 
4  -  A set of detailed specifications for a building that represents the best possible 

compromise between these requirements - with a justification for the nature 
and extent of any compromises made between them. 

 
No such specifications are included.  

 
5 -  An ownership and management plan to match. 
 
No such plan is included.  

 
6 - A well-developed design that would be capable of meeting these 

specifications. 
 

A concept design is included, which consists of not much more than a series of 

architect’s drawings of an extreme and novel structure that will require extensive 
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further work on buildability issues.  As no revenue activity related performance 

specifications were generated in the report prior to the presentation of these 

drawings, it is impossible to assess the capacity of the structure to attract revenue 

generating activities to it.  Numerous important issues are left unresolved – Some, like 

the turf issue, have been raised in the review documentation that accompanied the 

report.  There are many others.  As space is limited, I will develop just one – heat.   

 

The drawings seem to show a fully enclosed structure with transparent insulating 

double pillows on the roof of the structure.  The main purpose of this roof is to let in 

sufficient light to let the grass grow, and it is oriented due North to allow this to 

happen to the maximum possible extent.  A typical figure for solar energy incident on 

the ground in this part of the World on a sunny day is 600 watts per square meter.  Of 

this 600 watts, around 50% is light, about 50% infra red (heat) plus a small amount 

of ultra violet.  As I do not know if the degree of which the drawings have been scaled 

in the CST report, I am not sure of the exact dimensions of the building.  I will assume 

that the pitch is 100 meters long and use this as a standard to arrive at a figure of 

18,328 m
2
 for the area of the roof.  If we assume that the building ends up capturing 

50% of this incident energy – probably a minimum of visible light necessary for grass 

to grow, we can then swiftly calculate the total solar energy captured by the building 

on a sunny day as  5.5 MEGAWATTS – of which 2.75 MEGAWATTS will be in the 

form of direct infra-red heat.   

 

There appear to be no visible mechanisms on the Stadium as it appears in the 

drawings that would be capable of dissipating such an enormous amount of power.  

One unique aspect of the Stadium, as it appears in these drawings, may well turn this 

serious issue into a critical shortcoming.  The monopitch nature of the roof means 

that the lowest part of the roof is at or below the level of the top of the main stands 

and the corporate facilities.  As every councillor knows – hot air rises, and this 

building will be no exception to that rule.  If the sun comes out, nearly three 

megawatts of pure heat, efficiently delivered into the corporate areas by the 

conveniently sloped and highly insulated roof would rapidly make these areas 

uninhabitable. 

 

This is not a mere theoretical 

musing on my part.  I happen 

to work in a structure that is 

very similar to the proposed 

Stadium.  Several offices in 

my department look out just 

underneath the glass wing 

that covers the Atrium of the 

Commerce Building on Clyde 

St.  In summer this wing 

becomes a perfect heat 

machine – despite the four 

massive fans, over a yard 

wide with a capacity of 

several kilowatts apiece, that 

were installed hurriedly once this phenomenon came to the attention of the architects. 

The temperature within the offices immediately under the top of the wing rises to the 
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low forties and stays there all day.  Nobody willingly inhabits one of these spaces due 

to the tremendous heat and equally stupefying noise of the fans – The same is likely to 

hold for the corporate spaces in the proposed Stadium! 

 

7 -  A detailed, complete and transparent costing of this design with a full 
and complete analysis of any significant and specific technical issues 
and risks associated with it. 

 
The figure of 188 million has been a mantra since pretty much the beginning of this 

project.  It is interesting that GST has now been added to this figure.   As the CST is a 

charitable trust, it is not actually liable for GST.  This extra 12.5% cost will therefore 

be a nasty little poison-pill for the proposed DCC owning plc to swallow, should 

ownership ever be transferred. 

 

This 188 million figure is wildly at odds with the per-seat cost of construction of the 

majority of stadia in Australasia in recent years – which stands at around $10,000 if 

adjusted for inflation.  The exception to this figure is the Westpac Stadium in 

Wellington, which cost around $3,250 a seat to build – The Westpac Stadium is 

however a very simple but ‘clever’ design, which involved a great deal of 

standardised off-site concrete casting.  It is also worth noting that even at this 

impressive figure, it still cost 85% more than its initial feasibility study suggested.   

 
As a set of specifications have yet to be developed for this building, the drawings that 

the CST have presented can only be considered to be ‘concepts’.  As a final design 

has not yet emerged, it is hard to see how the definite costs of construction outlined by 

the CST can be attached to it with any confidence.  Much engineering and 

development work remains to be done.  Typically this work creates cost escalations – 

the Westpac cost inflation over initial estimate of c 85% appears to be in line with 

most experiences in Australasia. 

 

Given this, the only prudent course of action is to use proven actual costs of 

construction with an allowance for a roof.  This appears to be the approach taken by 

the AMI Stadium in Christchurch.  They deal with the feasibility of a new from the 

ground up roofed Stadium in one brief and brutal paragraph in their Q&A section: 

“Why don’t you put a roof over the entire stadium?” 

“There are a number of reasons that make this totally uneconomic. Firstly we are not 

able to simply build a roof over the existing stands and playing surface. The only way 

to achieve a fully covered stadium would be to rebuild from the ground up. The 

capital cost (at a minimum $500 million), along with the write off of the investment 

already made in enhancing the stadium, clearly makes this a totally uneconomic 

proposition for our city and stadium partners. In addition to this, there are also 

practical considerations regarding the maintenance of the playing surface with very 

high annual costs in turf replacement due to the lack of sunlight exposure.” 

http://www.amistadium.co.nz/ami_stadium/about_ami_stadium/redevelopment/faqs 

This figure is consistent with a costing approach based on historical construction cost 

per seat, with a 25% allowance for a roof.  As this is the opinion of the feasibility of a 
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new roofed stadium held by a group operating in a city that is nearly five times the 

size of Dunedin, and with a Super 14 franchise that is substantially more than five 

times as successful, the DCC should take note! 

 
8 -  A detailed breakdown of the sources of external funds that had been 

committed to the project.  This would include those commitments that were 
unconditional commitments, and those that were conditional upon funding 
from the DCC and other public bodies. 

 
Money for this stadium is coming from several sources – including the DCC, the ORC 

the University and the Community Trust of Otago.  This still leaves a requirement for 

c. 45 million of private capital.  Despite having had nearly eighteen months on the 

job, the CST presents no hard evidence that this money is likely to be forthcoming any 

time soon - if at all.  I would have expected at least some money to have been 

conditionally committed by this point.   The proposal by the CST that the DCC should 

provide bridging finance to cover this shortfall until it is found is not a proposition 

that the DCC would be prudent to accept as, at 45 million, it exceeds the capacity of 

the DCC to fund it in addition to its existing commitments should it fail to eventuate.  

As no definite progress has been made by the CST in the last year or so in acquiring 

private capital, such a partial or complete failure must be considered likely.   It is 

also extraordinary that the DCC has started to acquire land at a heavy premium for 

the project when over half the amount required to build this stadium has not yet been 

committed – This cannot be considered to be prudent use to Council capital. 

 
9 -  A spreadsheet based sensitivity and scenario analysis capable financial model 

of the proposal, illustrating how variations in the many assumptions made in 
the project would impact upon the DCC’s financial commitments. 

 
No such model appears to be included.  

 
10 -  An exhaustive ‘opportunity cost’ analysis of the performance of the proposal 

relative to other activities for which the land and capital could be used in terms 
of both money and benefits to the wider community. 

 
No such analysis appears to be included 

 
11 -  A peer review, undertaken with sufficient time and adequate access to primary 

sources, by an independent and professionally capable/credible organisation 
containing very few, if any, reservations and qualifications.    

 
Peer reviews are heavily constrained by the conventions of the language that is used 

within them.  A great deal has to be read from between the lines when one is dealing 

with such documents.   Given this, the tone of these review documents is not in the 

least positive, and their opinions are extensively qualified.  Complaints about 

unreasonable time constraints abound.  Indeed a requirement to complete a peer 

review of the CST report in three days is wholly unreasonable.  I have never seen a 

situation where a peer reviewer has seen fit to tabulate documents that it has received 

late or not at all from the body being reviewed.  Lists of exclusions exist within these 

documents that run to nearly a page.  There are multiple comments that indicate 

serious reservations about the validity of the assumptions that are made.  A prudent 
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recipient of such a report would require the original source of the report to go back 

and address these issues and to resubmit the report with a clean bill of health from 

the peer reviewers before actively considering it. 

 

From the start, I was not encouraged by the fact that the title of this document did not 
contain any definitive information as to what its objectives were, beyond the fact that 
it was just a report (to the Finance and Strategy Committee).  Upon reading it, I can 
conclude that the content of this document matches its title extremely well.  The 
assumptions relating to revenues and costs that are made in this report are not backed 
by any market research or detailed technical development that would allow 
confidence limits to be reasonably applied to them. The report therefore contains no 
information that could sensibly be used to assess the costs and benefits of this 
proposal, or the risks that are attendant upon it, either in an absolute manner or in 
relation to other activities that the capital could be invested in.    
 
The peer reviews cannot in any way described as an endorsement of this report.  In 
fact the long lists of exclusions, tables of documents received late or not at all from 
the CST, coupled with the citing of unreasonably short timetables for reviews to be 
completed and the general use of unenthusiastic qualifications, especially in the PWC 
report, should have led the Committee that received this report to send it back to the 
CST to have these issues addressed before even seriously considering it as a basis for 
a major investment decision.   
 
There is no prudent justification for the Finance and Strategy Committee’s vote to 
proceed with this massive investment of public capital on the basis of the CST report 
as it was submitted – or for the full Council meeting that occurred subsequently to 
ratify that decision.  The fact that the reports submitted to the Council by the CST, the 
Council Reviewers and their own CEO are not unanimous mean that there is no basis 
for the Council to accept the advice of the CST in good faith.  Indeed the peer review 
documents go as far as I have ever seen within the constraints of the language that is 
customary in such documents to caution the Council against precipitate action.  In 
fact, I am at a loss to explain how the many of Councillors that voted for it in these 
meetings have proceeded from the state of open mindedness on this issue that they 
professed during the municipal elections last year to a state of firm support of the 
CST’s position now.  Whatever revelation may have struck them since the elections, it 
is certainly not contained within this report! 
 
As I approve of the use of actual cost of construction figures rather than estimates 
when they are available, and as the CST have cited the AMI Stadium, who seem to 
use this approach, as their first ranking benchmark project, I will use the AMI 
Stadium’s estimate of the cost of a roofed Stadium as a starting point for estimating 
the approximate cost of this one.  Let me be quite clear here, the construction of this 
stadium will be on a ‘cost plus’ basis, as a fixed price of construction contract will not 
be worth the paper it is written on if applied to a design, such as that delivered by the 
CST, that is so underdeveloped and subject to significant variations.  The figures are 
reproduced below: 
 
Cost to build 41,000 seat roofed stadium:  $500,000,000 
Adjust for size to 30,000:   $365,850,000 
Add cost of land    $400,850,000 
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Add cost of rerouting SH88   $445,850,000 
 
These figures lead to the rather unpalatable conclusion that the money approved by 
the DCC for this project will indeed be spent - all of it - and all of the money voted by 
other public bodies as well.  However, there is a very high probability – verging on 
certainty, that they will still come up short and the Stadium will not be completed.  
The public money will probably run out before it gets much above ground level, and 
there is no evidence contained within the CST report that significant private funds 
will be forthcoming.  As an incomplete stadium is not an earning proposition, any 
discussion of potential revenues or of any other benefit to the wider community, is 
therefore irrelevant, and this issue will not be revisited for the remainder of this 
submission.  The fact that this outcome will represent a disaster for this City does not 
require further elaboration.  
 
 

An analysis of the suitability of the Carisbrook Stadium Trust as a vehicle for 

administering the DCC’s investment in the proposed Stadium. 

 
If you were to go out on to the Taieri and ask one of the local cow cockies if he 
owned the farm that he was standing on, he would probably cheerfully reply ‘yes’.  
However, an investigation of the exact ownership of the land would be likely to reveal 
that the farm was actually owned by a private family trust that was structured in such 
a way that it gave him secure access to all of the rights and privileges of ownership of 
the farm without incurring any of the disadvantages.  It is for this reason that trusts 
have become such a popular instrument for holding both private and public assets.  
Trusts are very flexible instruments, which means that they confer great advantages if 
they are set up prudently – the reverse applies if they are not! 
 
The DCC position statement on their website states that the CST was set up at the  
request of the DCC via the Carisbrook Working Group to administer activities 
relating to its construction.  As the monies involved were so large, It seems reasonable 
to assume that the various clauses of the Deed of Trust that define the nature and 
identity of the CST would have also been individually scrutinised and approved by 
the Councillors who constituted the DCC at the time.  As no changes that I am aware 
of have been made to the CST’s Deed of Trust, and as the CST’s Deed of Trust has 
been a document of public record since it was registered as a charitable trust last year.  
I think that it as also reasonable to assume that all the Councillors that voted for the 
inclusion of the Stadium into the annual plan are fully aware of the structure of the 
CST’s Deed of Trust, and that their position is that they still approve of this structure 
as a suitable vehicle for administering the DCC’s investments in the Stadium until it is 
completed. 
 
I am puzzled by this position, because many aspects of the CST’s Deed of Trust seem 
inappropriate to the role selected for it.  Indeed some of the clauses seem to directly, 
deliberately and unnecessarily expose the DCC to potential financial loss.  Which 
seems to be a most imprudent course of action if the DCC requested that they should 
be included.  I will develop these points one by one.  To assist with reference, a copy 
of the CST Deed of Trust is attached as an appendix to this document.     
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Parties 

 
The parties consist of two groups of individuals, the Trustees, who administer the 
Trust and the Settlors, on whose behalf the Trust is run.  There are no beneficiaries.  It 
would be interesting to know how the Trustees were selected by the DCC – and if not 
by the DCC, then by whom, and by using what criteria? 
 
The nature of the Settlors (The effective owners of the Trust) should give 
considerable cause for concern.  They are the same group of individuals as the 
Trustees.  Their total committed capital only amounts to $10 dollars, which is 
inconsequential compared to the funds and assets that the trust has dealt with in the 
past and is expected to deal with in the future.   More importantly, the fact that he 
Trustees and the Settlors comprise the same group of people effectively turns the 
Trust into a completely closed system, which is an extreme position even for a trust 
that is set up to manage a private asset such as a farm – as it defeats many of the 
safeguards put in place to ensure prudent management of the Trust. 
 
It is remarkable that the DCC did not direct that at least one of the Settlors should be a 
member of the Council.  Indeed one would think that it would be prudent for all of the 
major public funding bodies (DCC, ORC, University & CToO) to have at least one 
representative among this group.  The onus upon the DCC here really rests in the 
direction of; ‘why not?’ rather than ‘why?’    
 

Appointment of Trustees (Clause 21) 

  
The New Zealand Law Society’s web page says that the right to appoint and remove 
trustees usually rests with the settlor(s).  This trust is therefore unusual in that regard.  
According to this clause, the trustees serve for a fixed term, and they are self-
appointing and can be self-perpetuating.  They can serve until they die, and as they 
are also a sealed unit with the Settlors, they could effectively bequeath (by 
appointment) the assets of the trust to their children and effectively make the positions 
hereditary – an amusing concept maybe, but given that 100 million plus of their 
capital is at stake,  the DCC should not be smiling.    Why did the DCC specify that 
the CST should be set up in this way – What advantages to the DCC would come of 
it? 
 

Objectives of the Trust (Clause 3) 

 
The Trust’s objectives are clear - to build, manage and own the Stadium and related 
assets.  The Trust may also acquire other unspecified assets.  This appears not to be 
consistent with the DCC’s intention to own the Stadium via a wholly owned plc. 
subsidiary by 2011.   
 
As to the completion of the Stadium - there is no date set for the achievement of this 
objective – this omission may have considerable legal significance, as the Trust could 
continue ‘trying’ to build the Stadium for the lifetime of the Trustees and beyond, and 
still not be in breach of its objectives as laid out in the Deed of Trust, which would 
prevent a forcible winding up of the Trust and the release of its assets – So why did 
the DCC establish the goals of the CST in this format?   
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Transactions with related parties (Clause 8) 

 
This clause specifically deals with transactions that involve personal conflicts of 
interest with related parties.  It essentially requires a 2/3 majority of the Trust to 
approve such a transaction – In most trusts this is a prudent clause to have, otherwise 
a potentially profitable transaction may be prohibited.  However, in this instance, the 
sealed nature of this trust, and the fact that the majority of the funds that it holds will 
not have originated with the Settlors make the protections that this clause offers 
against undesirable outcomes arising from personal conflicts of interest less certain, as 
the individuals involved have no significant residual financial stake in the trust and 
are not subject to oversight either before or after the event by individuals outside the 
small Trustee/Settlor common group.   It is essentially a matter of trust.  Due to the 
way that the DCC have set this trust up - if the Trustees worked together, it is 
technically feasible for them to clean out the CST – which may involve tens of 
millions of dollars of public money.  Why did the DCC set up the trust in a manner 
that allowed this possibility to exist – As a councillor it’s once again a matter of 
prudence - Would you trust the Trustees with 50 million dollars plus of public 
money?  It may help to put this another way – Would you trust yourself!!   
 

Trustees declaration of interest (Clause 9) 

 
I would be fascinated to learn from the DCC why they chose to include this clause in 
the Deed of Trust.  Clause Nine states that it is a Trustee’s duty to declare a personal 
interest in a transaction, but it then goes on to say that it is OK not to declare such 
conflicts, and that not declaring them does not invalidate any contracts or 
commitments that the Trust makes if Trustees choose not to do so.  It is not clear if a 
contract or commitment is invalidated by a trustee actually voting on the matter 
within which a conflict of interest lies – It would seem so.  However, if they have 
chosen not to declare it – it would seem that an invalidation would be an unlikely 
outcome in the absence of any effective external scrutiny.  So, I would ask, if I was a 
Councillor – Just exactly how does the existence of this clause serve the interests of 
the DCC? 
 

Leasing of the Stadium (Clause 7) 

 
As the Stadium will be the major asset of the Trust and as it will have been largely 
paid for by the DCC, ORC and CToO.  It is unusual that Clause 7 gives the Trustees 
the power to enter into leasing arrangements for it with pretty much whoever they, 
and under what terms they like, via the simple expedient of passing a special 
resolution – As leases can run for up to 999 years at peppercorn rates - was it prudent 
of the DCC to write this into the Deed of Trust?  
 

Proceedings, financial and other reporting (Multiple clauses) 

 
As the CST Deed of Trust has established a self appointing and self perpetuating 
group of Trustees who are at present identical with the Settlors, all the reporting 
procedural activities of this trust are internalised.  While records of activities and 
audited accounts covering all transactions may be kept, it would appear that only the 
six Trustee/Settlors have access to them as of right.  The DCC or its representatives 
certainly have no access of right within the Deed of Trust to the meetings or records 
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of this Trust.   This Trust as it has been constituted at the request of the DCC is 
therefore a complete cypher to all except the six Trustee/Settlors.  The only document 
that is required to emerge from it once a year is a tax return, which is, of course, 
confidential between the CST and the IRD.  The Deed of Trust does require the 
Trustees to create a set of accounts and to have them audited. However, they do not 
have any commitment to release these accounts, and the identity and additional duties 
of the auditor are not specified. By establishing the CST in this way the DCC have 
created a situation where large scale public funds will be paid into an organisation that 
has no duty to publicly or privately (to the DCC) account for them.  This cannot 
possibly be considered to be a prudent decision by the Councillors involved.    
 

Winding up the Trust (Clause 17) 

 
The CST does not have any specific date or event that puts an outer limit on its life.  
The decision as to when to wind up the CST is therefore entirely at the discretion of 
the Trustees.  This clause, which covers the winding up process, allows the Trustees, 
on the winding up of the CST, within some very vague guidelines, to pay themselves 
and who they like, pretty much what they like, before paying out the residual assets of 
the Trust to pretty much who they please at a time of their choosing.   
 
The DCC has no powers to influence this process under the terms of the Deed of 
Trust.  This could theoretically give the Trustees the power to wind up the Trust and 
hand over the completed Stadium to the ORFU, or to me if I made a compelling 
enough case for it, freehold and free of charge.  It could also become very messy if 
the Stadium is not completed, and potential for a divergence of interests and 
objectives with regard to the residual assets of the initiative begins to emerge between 
the CST and the DCC.  Once again there is a question to be asked of Councillors – Is 
it prudent to have set up a Trust that has such wide ranging powers to disperse assets 
that have largely been paid for by the ratepayers of the DCC without any reference 
back to the DCC?    
 

Transactions with the Otago Rugby Football Union (ORFU) 

 
The ORFU is not associated with the CST.  However, certain transactions may 
involve them, and the current circumstances of the ORFU means that Councillors may 
expose themselves to personal liability under Section 44.1.d of the Local Government 
Act 2002 if they do not conduct their affairs with the ORFU prudently and in 
accordance with good business practice. 
 
The DCC website states that this whole process began with an approach to the DCC 
from the ORFU involving a request for money to upgrade Carisbrook.  There are 
innumerable reports available describing how the financial situation of professional 
Rugby worldwide is deteriorating and the position of the ORFU over the last few 
years tends to reflect that trend.  Last year, the ORFU informed the DCC that it was 
not in a position to repay a major loan that was outstanding to it.  By doing so, the 
ORFU was making the DCC aware that it was technically insolvent.  In a normal 
business situation a creditor who became aware of such a situation would swiftly 
move to have the organisation placed into receivership so that all the assets of the 
organisation could be liquidated into current assets, and the maximum amount of 
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monies outstanding could then be recovered, and the remainder would be written off 
and acknowledged as such on the income statement and balance sheet for that period. 
 
The DCC has not done so, and there are, of course many good arguments as to why 
they did not.  Insolvency does not necessarily mean that an organisation is not viable 
Insolvent organisations can be allowed to continue to exist and trade, because 
allowing them to do so leads to a better outcome in the long run. The U.S. Chapter 11 
Bankruptcy option is an example of a formalised version of this approach.  However, 
the officers of any organisation that is knowingly trading with an insolvent 
organisation have to be very careful what they allow the other party to do with their 
assets, as it is possible to incur a personal liability to their own organisation in such 
circumstances.   
 
If an insolvent organisation is allowed to continue to trade, and uses this opportunity 
to place assets beyond the reach of the creditor organisation, with the knowledge of he 
officers of this organisation, then those officers may become personally liable to the 
organisation for any loss suffered by the company as a consequence of the asset being 
placed beyond their reach.  
 
As the ORFU owes the DCC two million dollars, and has only one asset (Carisbrook) 
that could be liquidated to realise that debt, then if the DCC permit the ORFU to act 
upon the proposal that they sell Carisbrook to the CST for a nominal price of one 
dollar, when even the lowest estimate puts the value of this asset at some five million, 
they could expose themselves to personal liability under Section 44.1.d. if the DCC 
subsequently fail to recover the debt from the ORFU.  
 
 

Conclusions 

 
The proposal presented to the DCC by the CST to attempt to build the Stadium is not 
a strong one, and is not at well supported by both the reviewers and the DCC’s own 
CEO’s report.   However, the DCC have chosen to adopt this plan.  Councillors 
should be aware that if action was brought against them under the Local Government 
Act 2002, the defence that they accepted consistent professional advice prudently and 
in good faith would be a weak one.  There is a good possibility that action may be 
brought as the Stadium may well consume a large enough portion of this community’s 
capital to significantly destabilise it, with absolutely no positive outcomes to show for 
it. 
 
The use of the CST as a vehicle for this investment may well aggravate matters.  Its 
performance to date relative to the monies that have been made available to it has not 
been impressive, and its overrun on land acquisition (already at some 75% above 
budget) is not encouraging.  However, the principal danger represented by the CST is 
the fact that it is to all intents and purposes a private trust, and any public monies paid 
into it cannot be controlled accounted for or retrieved easily if at all once this transfer 
has occurred.  Transferring public money into such an organisation without the 
protection of very carefully drafted contracts must be described as imprudent.  If the 
DCC have issued any such contracts to the CST to this point, I am not aware of them.  
I am also not aware of any intention to do so in future.  
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My final conclusion is that if the events predicted in this submission occur, and the 
Stadium is not built and the DCC’s money is lost, the councillors concerned may find 
themselves in legal difficulties.  Action may well be brought against the Councillors 
involved by a competent authority under relevant clauses of the Local Government 
Act 2002, to establish that they had liability for monies unlawfully not collected and 
monies unlawfully dispersed.  They would have a hard time avoiding liability as they 
would be manifestly in breach of their duties to prudently manage these assets. 
 
I will conclude bluntly.  I do not think that the sections of the Local Government Act 
that I have drawn Councillors’ attention to were drafted with he intention of punishing 
imprudent councillors – they were drafted to punish corrupt ones.  I also do not think 
that the Councillors who sit on the DCC at the present time are corrupt.  But I do 
think that they have been unwise to approve this project, and very unwise to use the 
CST to administer it.  The problem that they may find is that, when things have gone 
horribly wrong, money is missing and tempers are running high, it can get very hard 
to distinguish the behaviour of a very unwise councillor from a very corrupt one – 
and, regrettably, justice is blind.   
 
 

R. Hamlin  

  
 
 



 15 

Appendix 1 

 

The Local Government Act 2002 

 

 44 Report by Auditor-General on loss incurred by local authority 
• (1) For the purposes of this section and sections 45 and 46, a local 

authority is to be regarded as having incurred a loss to the extent that 
any of the following actions and omissions has occurred and the local 
authority has not been fully compensated for the action or omission 

concerned: 
o (a) money belonging to, or administrable by, a local authority 

has been unlawfully expended; or 
o (b) an asset has been unlawfully sold or otherwise disposed of 

by the local authority; or 

o (c) a liability has been unlawfully incurred by the local 
authority; or 

o (d) a local authority has intentionally or negligently failed to 

enforce the collection of money it is lawfully entitled to receive. 
(2) If the Auditor-General is satisfied that a local authority has 
incurred a loss, the Auditor-General may make a report on the loss to 

the local authority, and may include in the report any 
recommendations in relation to the recovery of the loss or the 

prevention of further loss that the Auditor-General thinks fit. 
(3) The Auditor-General must send copies of the report to the 
Minister and every member of the local authority. 
Compare: 1974 No 66 s 706A 

 

46 Members of local authority liable for loss 

• (1) If the Auditor-General has made a report on a loss to a local authority 

under section 44, then, without limiting any other person's liability for the 

loss, the loss is recoverable as a debt due to the Crown from each member of 

the local authority jointly and severally. 

(2) If the members of the local authority or any other person or persons do not 

pay the amount of the loss to the Crown or the local authority within a 

reasonable time, the Crown may commence proceedings to recover the loss 

from any or all of those members. 
(3) Any amount recovered by the Crown under subsection (2), less all costs 

incurred by the Crown in respect of the recovery, must be paid by the Crown 

to the local authority concerned. 

(4) It is a defence to any proceedings under subsection (2) if the defendant 

proves that the act or failure to act resulting in the loss occurred— 

o (a) without the defendant's knowledge; or 

o (b) with the defendant's knowledge but against the defendant's protest 

made at or before the time when the loss occurred; or 

o (c) contrary to the manner in which the defendant voted on the issue at 

a meeting of the local authority; or 
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o (d) in circumstances where, although being a party to the act or failure 

to act, the defendant acted in good faith and in reliance on reports, 

statements, financial data, or other information prepared or supplied, 

or on professional or expert advice given, by any of the following 

persons: 

� (i) an employee of the local authority whom the defendant 

believed on reasonable grounds to be reliable and competent in 

relation to the matters concerned: 

� (ii) a professional adviser or expert in relation to matters that 

the defendant believed on reasonable grounds to be within the 

person's professional or expert competence. 

 


